United States Court of Appeals 
for the Second Circuit 



APPELLEE'S BRIEF 





<, .. A 




' • - . l ■ 

, I ' '»> 


75 - 4229,51 


To be argued by 
Thomas H. Belote 


11 luti'ii Stairs (Enurt of Appeals 

FOR THE SECOND CIRCUIT 


Docket Nos. 75-4229, 75-4251 


GUAN CHOW TOR. 


Petitioner, 


PAR SUEN STEPHEN LAI, 


Petitioner, 


IMMIGRATION AND NATURALIZATION SERVICE, 

Respondent 

Petition for Review of an Order of the 
Board of Immigration Appeals 


I § 

iJk, 


IMMIGRATION AND NATURALIZATION SERVICE, 

Respondent. E 


vS 


RESPONDENT'S BRIEF 


APR IA 1976 )*[} -'“*** "• - 

~ J Jj United States Attor 

J' Southern District of 

Attorney for the R< 

Belote, 

Mary P. Maguire, 

Special Assistant United States Attorneys, 
Of Counsel. 


Robert B. Fiske, Jr., 
United States Attorney for the 
Southern District of New York, 
Attorney for the Respondent. 








TABLE OF CONTENTS 


PAGE 


Statement of the Case. 1 

Statement of Facts . 2 

Guan Chow Tok .. 2 


Pak Suen Stephen Lai 


/ 


4 


ARGUMENT: 

Point I—The order of the Board of Immigration 
appeals finding the petit: ners deportable under 
Section 241(a) ill) of u- Act by reason of 
their heroin conviction- does not offend the 
equal protection claust the United States 
constitution . . 7 

Point II—Neither the It n: ion and Nationality 

Act nor the regular ■ led by the Attorney 

General pursuant the; -tow upon the Board 
of Immigration app< »r the immigration 
judges the authority ant discretionary re¬ 
lief to the petitioner.- . 13 

Point III—The Board of 1 nignition Appeals prop¬ 
erly concluded that t was no evidence in the 
record establishing tit; the service promised 
the aliens they would not be deported in return 
for their cooperation in other criminal proceed¬ 
ings . 16 


Conclusion 


20 












ii 




Table of Cases 


page 

Bronsztejn v. Immigration and Naturalization 

Service, 526 F.2d 1290 12d Cir. 1975) . 9 


Buckley v. Gibney, 332 F. Supp. 790 (S.D.N.Y.), 
aff'd on opinion below, 449 F.2d 1305 (2d Cir. 
1971i, cert, denied, 405 U.S. 915 (19721 .... 12 

(Jorniel-Rodriquez v. Immigration Naturalization 
Service, Docket No. 75-4090 (2d Cir. March 22, 
1976) . 19 


Cortez v. Immigration Naturalization Service, 395 
F.2d 965 (5th Cir. 1968) . 12 

Dorl v. C.I.R., 507 F.2d 406 (2d Cir. 1974) .... 18, 19 


D.C. Transit Systems, Inc. V. Washington Metro¬ 
politan Area, 466 F.2d 394, cert, denied, 409 
U.S. 1086 (1974) . 16 

Federal Rower Commission v. Colorado Interstate 

Gas Co., 348 U.S. 492 (1954) . 16 

Francis v. Immigration and Naturalization Service, 

Docket No. 74-2245 (2d Cir. March 9, 1975) . 10 


Galvan v. Press, 347 U.S. 522 (1954) . 8,9 

Geisser v. United States, 513 F.2d 862 (5th Cir. 
1975) . 17,19 

K.F.C. National Management Corp. v. N.L.R.B., 

497 F.2d 298 (2d Cir. 1974) . 16 

Kleindienst v. Mandel, 408 U.S. 753 (1972) . 9 

Lennon v. Immigration Naturalization Service, 527 

F.2d 187 12d Cir. 1975 ) . 14 

Lieggi v. Immigration and Naturalization Service, 

"389 F. Supp. 12 (N.D. 144, 1975) . 14 

McGowan v. Maryland, 366 U.S. 420 '1961) .... 10 

N.L.R.B. v. Newton-New Haven Co., 506 F.2d 1035 
(2d Cir. 1974) 


16 


















iii 


PAGE 

Oliver v. Department of Justice, 517 F.2d 426 (2d 
Cir. 1975) . 9,10 ,12 

Santelises v. Immigration Naturalization Service, 

491 F.2d 1254 (2d Cir. 1974) . 12 

Takahashi v. Fish & Game Commission, 334 U.S. 

410 (1948) . 8 

Tang v. Immigration and Naturalization Service, 

298 F. Supp. 413, affirmed 433 F.2d 1311 (9th 
Cir. 1970) . 19 


Wolsonavich v. United States, 335 F.2d 96 (3d Cir. 
1964) . 18 

Wilbur National Bank v. United States, 294 U.S. 120 
(1935) . 18 

United States ex rel. Circella v. Sahli, 216 F.2d 33 
(7th Cir. 1954), cert, denied, 348 U.S. 965 
(1955) . 12 

United States ex rel. Moy Wing Yin v. Murff, 167 
F. Supp. 828 (S.D.N.Y. 1958) . 19 

United States v. Follctte, 272 F. Supp. 563 (S.D.N.Y. 
1967) . 14 

United States v. Santelises, 476 F.2d 787 (2d Cir. 
1973) . 14 


Administrative Decisions Cited 


Matter of Gallares, Interim Decision 2177 (B.I.A. 
1972) . 14 

Matter of Geronimo, 13 I. & N. Decision 680 (B.I.A. 
1971) . 14 

Matter of Merced, Interim Decision 2273 (B.I.A. 
1974) . 14 


















iv 

Statutes Cited 

PAGE 

Immigration and Nationality Act, 66 Stat. 163 
(1952) as amended: 

Section 103, 8 U.S.C. § 1103 . 13 

Section 106iai, 8 U.S.C. $1105(ai . 1,18 

Section 241(a)! 11), 8 U.S.C. § 1251(a) (11) 

3, 5, 7, 10, 12, 15, 16, 19 

Section 241 (ai (14i, 8 U.S.C. § 1251(a) (14) .. 10 

Section 241(b), 8 U.S.C. «i 1251 . 7,11,15 

United States Code: 

Title 18 

Section 2 . 1 

Title 21 

Section 812 . 1,4 

Section 841 (a)(1) . 1, 4 

Section 841(b)(1)(A) . 1,4 

Section 846 . 4 

Regulations Cited 
Code of Federal Regulations (CFR): 

8 CFR § 3.1 . 14 

8 CFR § 242.1(a) . 4,13,15 

8 CFR § 242.8 . 14,15 



















United States Ciuirl of Appeals 


FO° THE SECOND CIRCUIT 


Docket Nos. 75-4229, 75-4251 


Guan Chow Tok, 


Petitioner, 


Immigration and Naturalization Service, 

Respondent. 


Pak Suen Stephen Lai, 
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RESPONDENTS BRIEF 


Statement of the Case 

Pursuant to Section 106ia> of the Immigration anu 
Nationality Act (the “Act”t, 8 U.S.C. § 1105(a) the 
petitioners, Guan Chow Tok (hereinafter referred to 
as “Tok” >, and Pak Suen Stephen Lai (hereinafter re 
ferred to as “Lai” i petition this Court for review of a 
final order of deportation entered by the Board of Im¬ 
migration Appeals (the “Board”) on September 12, 1975. 
That order dismissed an appeal from a decision of an 
Immigration Judge in which he found the petitioners 
deportable as aliens who had been convicted of a viola- 
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tion of law relating to the possession and distribution 
of narcotics. 

Tok filed his petition for review 7 on October 24, 1975. 
Lai filed his petition on November 20, 1975. Because 
both cases raised identical issues of law 7 in the proceed 
ings below, the petitions were consolidated by stipulation 
and order of this Court dated January 30, 1976. 


Statement of Facts 


Guan Chow Tok 

The petitioner, Guan Chow Tok, is an alien, a native 
and citizen of China who was admitted to the United 
States for lawful permanent residence on June 11, 1969. 

On January 3, 1973, after a trial by jury und a 
verdict of guilty in the United States District Court for 
the Southern District of New York, Tok w r as convicted 
of conspiring to violate Sections 812, 841 (aMl), 841 
(bill) (A) of Title 21, United States Code, and of un¬ 
lawfully, intentior Uy, and knowingly distributing and 
possessing with intent to distribute a Schedule I narcotic 
drug controlled substance to wit: twenty pounds of heroin 
in violation of Title 21, Section 812, 841(a) (1), 841 (bt 
(1) (A i and 18 U.S.C. § 2. As a result of his conviction 
Tok was sentenced to imprisonment for a period of seven 
years on two counts of the indictment to run concurrently 
and pursuant to 21 U.S.C. § 841 was placed on special 
parole for a term of three years to commence upon the 
expiration of confinement (T. 11).* 

On March 29, 1973 the Immigration Naturalization 
Service (the “Service”) commenced deportation proceed¬ 
ings against Tok by the issuance of an order to show 
cause and notice of hearing charging that he was de- 

* References preceded by the letter “T” refer to the tab num¬ 
bers and pages in the certified administrative record pertaining to 
Tok, vhich was filed in this Court. 
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portable under Section 241 <a) <111 of the Act, 8 U.S.C. 

S 1251 (a) 1111 iT. 12). At a deportation hearing on 
November 21, 1974 before Immigration Judge Joseph VV. 
Monsanto, Tok, by his attorney conceded the factual 
allegations contained in the order to show cause with the 
exception of allegation #2 relating to the country of 
his citizenship. Durirg the hearing Tok’s counsel moved 
that deportation proceedings in his case be terminated 
or that an order of deportation not be entered. The 
basis of Tok’s argument was that there were substantial 
equities in his particular case and that because of these 
alleged equities the Immigration Judge, in his discretion, 
could withhold an order of deportation or stay the ex¬ 
ecution of a deportation order (T. 10, p. 7). Alter¬ 
natively, Tok argued that the imposition of an order of 
deportation in his case constituted cruel and unusual 
punishment under the Eighth Amendment and a denial 
of equal protection under the Fourth Amendment of the 
United States Constitution iT. 10, p. 16). At the close 
of the deportation hearing the Immigration Judge en¬ 
tered a decision ordering that Tok be deported to Taiwan 
and denied his motion to terminate the proceedings (T 8). 

On November 25, 1974 Tok appealed that decision 
to the Board of Immigration Appeals alleging that the 
Immigration Judge improperly declined to exercise his 
discretion by ordering his deportation. Tok also renewed 
his claim that his deportation was a denial of equal 
piotection and cruel and unusual punishment under the 
United States Constitution (T. 6, 7). 

On September 12, 1975 the Board of Immigration 
Appeals dismissed the alien’s appeal and affirmed the 
decision of the Immigration Judge iT. 1*.* In its de¬ 
cision the Board stated that the discretionary authority 

* The administrative appeals of petitioners Tok and Lai 
were consolidated before the Board which has issued a joint 
decision in these cases. 




4 


of the Attorney General lies in his power to institute 
or refrain from the institution of deportation proceed¬ 
ings. That discretionary authority relates to the prose- 
cutional functions of the Attorney General which had 
been delegated by him, pursuant to regulations, to the 
various district directors and other Service officials de¬ 
scribed in 8 C.F.R. S 242.1 (at. The Board further stated 
that once the decision to institute proceedings had been 
entered it was not within the province of the Immigra¬ 
tion Judge or the Board to review the wisdom of that 
decision, but rather their function was to determine 
whether the deportation charges are sustained by the 
requisite evidence. The Board also noted that it did 
not have jurisdiction to reach the constitutional argu¬ 
ments presented by the petitioner. 

Pak Suen Stephen Lai 

The petitioner, Pak Suen Stephen Lai, is a native of 
Hong Kong and a citizen of the United Kingdom and 
Colonies who was admitted for lawful permanent resi¬ 
dence in the United States on December 7, 1970. 

On his plea of guilty Lai was convicted in the United 
States District Court for the Southern District of New 
York for the offense c’ unlawfully, intentionally and 
knowingly possessing wiui intent to distribute a Schedule 
I narcotic drug controlled substance, to wit: approxi¬ 
mately 144.5 grams of heroin in violation of 21 U.S.C. 

812, 841ia) lit, and 841(b)(1)(A), and of conspi¬ 
racy to commit that act under 21 U.S.C. § 846. Lai was 
sentenced to incarceration for a period of eighteen months 
and pursuant to 21 U.S.C. § 841 was placed on special 
parole at the expiration of his confinement for a period 
of three years (L. 11).* 

* References preceded by the letter “L” refer to the tab num¬ 
bers and pages in the certified administrative record which was 
filed with this Court. 



5 


On July 5, 1973 the Immigration and Naturalization 
Service commenced deportation proceedings against Lai 
by the issuance of an order to show cause and notice 
of hearing charging Lai was deportable under Section 
241(a) ill) by reason of his narcotics conviction on 
April 24, 1973. On February 7, 1975, Lai appeared 
with his counse 1 at a deportation hearing before Immi¬ 
gration Judge Howard I. Cohen. During the hearing 
Lai conceded the factual allegations contained in the 
order to show cause but declined to concede his deport¬ 
ability iL. 8, p. 6-81. At the commencement of the 
hearing Lai’s counsel moved to adjourn the hearing on 
the ground that he was “exploring the possibility” of 
obtaining non-priority status for his client (L. 8, p. 3-4). 

The Immigration Judge declined to adjourn the hearing 
or -round stating that the authority to grant such 
a was within the sole province of the District 

Dn.i- and not within that of the administrative judge. 

In addition he stated that the deportation hearing did not 
preclude the alien from pursuing that form of relief 
with the District Director and, in fact, an adjudication 
of Lai’s deportability might be desired by the District 
Director prior to consideration of the alien’s request 
(L. 8, p. 4).* 

As in the deportation proceedings relating to Tok, 
Lai’s counsel moved to terminate the deportation proceed¬ 
ings on the grounds that the Immigration Judge had 
the general authority to grant that relief. Despite the ■ 
Immigration Judge’s request, Lai’s counsel could not 
relate a specific regulation or statute granting him that 
authority. Also, as in Tok’s proceeding, the alien’s coun- 


* Lai also sought to adjourn the proceeding upon the repre¬ 
sentation that the conviction was subject to attack and that 
.ounsel sought to file a motion for a writ of coram nobis to 
vacate that conviction. It appears that Lai did not pursue 
th’ action. 
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sel argued that Lai’s deportation would be in violation 
of his right to equal protection under the United States 
Constitution or, alternatively, would constitute cruel and 
unusual punishment. Over the strenuous and continuous 
objections of the Service’s trial attorney, the Immigration 
Judge permitted Lai to testify as to the equities in his 
case solely for the purpose of creating a record which 
could be reviewed by the District Director in the event 
he wished to consider Lai’s case for non-priority status 
(L. 8, pp. 12, 1; L. 7). At the close of the hearing the 
Immigration Judge rendered a decision finding the alien 
deportable by reason of his narcotics conviction and 
denied his application to terminate the proceedings (L. 7). 

On February 14, 1975 Lai appealed the decision of 
the Immigration Judge to the Board of Immigration 
Appeals. In his appeal Lai raised the same issues claimed 
by Tok in his appeal to the Board with the addition of 
an estoppel argument based on an alleged breach of 
agreement between the Service and the alien (L. 3). 
On September 12, 1975 the Board rendered its decision 
in the case of both petitioners. In its decision the Board 
dismissed the claims proferred by both petitioners relating 
to the alleged constitutional infirmities in the proceedings 
and the availability of discretionary relief. In addition 
the Board dismissed Lai’s estoppel argument stating that 
there was no evidence in the record that the Service had 
promised him that he would not be deported as a result 
of his alleged cooperation. 
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ARGUMENT 
POINT I 

The order of the Board of Immigration Appeals 
finding the petitioners deportable under Section 241 
fa)(ll) of the Act by reason of their heroin convic¬ 
tions does not offend the equal protection clause 
of the United States constitution. 

Section 241(a) (111 of the Act provides that any 
alien shall be deported who at any time has been con¬ 
victed of a violation of, or a conspiracy to violate, any 
law or regulation relating to the illicit possession of or 
traffic in narcotic drugs or marijuana. While an alien 
convicted of other criminal offenses may be relieved of 
the deportation consequences of a conviction by virtue 
of the provisions of Section 241 < b > of the Act, Congress 
has expressly excluded drug offenders from certain ame¬ 
liorative provisions of the Act including Section 241(b). 
The petitioners contend that to order their deportation 
under Section 241(a)(1) by reason of their heroin con¬ 
victions without considering the equities in their indi¬ 
vidual cases denies them equal protection of the law in 
that citizens of the United States who are convicted of 
the identical offense have no “additional penalty” im¬ 
posed upon them and other aliens who are deportable on 
different grounds under Section 241(a) are afforded dis¬ 
cretionary relief which is not available to the petitioners. 
It is submitted that the petitioners’ claim is without 
merit. 

Judicial review of immigration laws (which appear 
to permit immigration to the United States essentially 
as a matter of congressional and executive grace and 
which to a large extent involve political decisions touch¬ 
ing on our foreign affairs) does not require the same 
rigorous constitutional scrutiny as does local law which 


s 
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discriminates against lawfully admitted and remaining 
immigrants. Thus, the Supreme Court in Takahashi v. 
Fish & Game Commission, 334 U.S. 410, 418-19 (1948) 
stated: 

“It does not follow, as California seems to argue, 
that because the United States regulates immigra¬ 
tion and naturalization in part on the basis of 
race and color classifications, a state can adopt 
one or more of the same classifications to prevent 
lawfully admitted aliens within its borders from 
earning a living in the same w r ay that other state 
inhabitants earn their living. The Federal Gov¬ 
ernment has broad constitutional powers in deter¬ 
mining what aliens shall be admitted to the United 
States, the period they may remain, regulation 
of their conduct before naturalization and the 
terms and conditions of their naturalization.” 

The Supreme Court has said that the fabric of our 
law had required of immigration statutes only that they 
comply in their application with procedural due process. 
The Supreme Court has not felt compelled to re-legislate 
the immigration law's to impose its own notions of sub¬ 
stantive due process upon Congress. Thus, in Galvan v. 
Press, 347 U.S. 522 < 19541, Mr. Justice Frankfurter 
stated: 

“In light of the expansion of the concept of sub¬ 
stantive due process as a limitation upon all powers 
of Congress, . . . much could be said for the view, 
w'ere we waiting on a clean slate, that the Due 
Process Clause qualifies the scope of political dis¬ 
cretion heretofore recognized as belonging to Con¬ 
gress in regulating the entry and deportation of 
aliens. . . . 

But the slate is not clean. As to the extent of 
the power of Congress under review, there is not 
merely ‘a page of history’, . . . but a whole volume. 
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Policies pertaining to the entry of aliens and their 
right to remain here are peculiarly concerned with 
the political conduct of government. In the en¬ 
forcement of these policies, the Executive Branch 
of the Government must respect the procedural 
safeguards of due process. The Japanese Im¬ 
migrant Case, 189 U.S. 86, 101; Wong Yang Sung 
v. McGrath, 339 U.S. 33, 49. But that the for¬ 
mulation of these policies is entrusted exclusively 
to Congress has become about as firmly imbedded 
in the legislative and judicial tissues of our body 
politic as any aspect of our government.” 

The Courts have consistently adhered to the proposi¬ 
tion and held without exception that Congress is vested 
with the plenary power to make rules for the admission 
of aliens and to proscribe the terms upon which they 
may remain in the United States. See Kleindienst v. 
Mandel, 408 U.S. 753 (1972); Galvan v. Press, supra. 
Further, even in cases where there existed a strong 
temptation to rule otherwise, the Courts have consistently 
reaffirmed earlier pronouncements that the validity of 
the distinctions drawn by Congress with respect to de¬ 
portability is not a proper subject for judicial concern. 
Bronsztejn v. Immigration and Naturalization Service, 
526 F.2d 1290, 1291 (2d Cir. 1975); Oliver v. Depart¬ 
ment of Justice, 517 F.2d 426, 428 (2d Cir. 1975). 

If the substantive due process concept of equal pro¬ 
tection is applicable at all to immigration statutes in 
some surgical manner in order to remove that which has 
been “firmly imbedded in the legislative and judicial 
tissues of our body politic,” the statutory distinctions 
made therein must be upheld “if any state of facts rea- 
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sonably may be conceived to justify it.” McGowan v. 
Maryland, 366 U.S. 420, 426 (1961).* 

The distinction under attack by appellant is whether 
in the context of an immigration law, Congress may treat 
narcotics offenses more inflexibly than other forms of 
criminal behavior in determining to deport an alien. 
It is respectfully submitted that disparate treatment 
afforded aliens convicted of narcotics offenses and those 
convicted of other criminal offenses (or who are de¬ 
portable by reason of the other provisions of Section 
241 ia it does not offend the equal protection clause of 
the United States Constitution. See Oliver v. Depart¬ 
ment of Justice, supra, at 428. 

The Congressional rationale behind the classification 
created by Section 241 (a) (111 is based upon a strong 
national policy of deportation of aliens involved in nar¬ 
cotics traffic. Since 1922 statutes have provided for ex¬ 
pulsion of narcotics offenders.** However, before 1952 
these directions were found in legislation not directly inte¬ 
grated with the immigration laws.*** The Act of 1952 **** 


* In reviewing the application of immigration statutes to 
individual cases by the Board of Immigration Appeals and the 
Immigration and Naturalization Service this Court has applied 
a minimal scrutiny test where the distinctions between different 
classes of persons must be reasonable, not arbitrary, and must 
rest upon some ground of difference having a fair and substantial 
relationship to the object of the legislation, so that all persons 
similarly situated shall be treated alike. See Francis V. Immi¬ 
gration and Naturalization Service, Docket No. 74-2245 (2d Cir. 
March 9, 1975). 

** Act of May 26, 1922, 42 Stat. 596. 

*** Sec. 241(a) (14), Act of 1952, 8 U.S.C. § 1251(a) (14). 

**** Sec. 241(a) (11), Act of 1952, 8 U.S.C. § 1251(a) (11). 
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codified and expanded these legislative edicts and they 
were further amplified by the Narcotics Control Act of 
1956.* 

A number of considerations should be noted which 
indicate that Congress intended to formulate a stringent 
policy of deportation with respect to narcotics addicts 
and narcotics offenders. First, unlike the prior law, 
the 1952 Act requires deportation of narcotics addicts, 
even though they have committed no crime and, appar¬ 
ently, even though they are later cured. Secondly, the 
addict is the only narcotics offender who is deportable 
without regard to criminal violation. Third, the statute 
retroactively applies to narcotics convictions in the 
United States at any time prior to its enactment. Fourth, 
the 1956 amendments increased the severity of the de¬ 
portation directives by specifically making them appli¬ 
cable to those convicted for possessing narcotics and for 
conspiracy to violate the narcotics laws. 

Lastly, but of particular significance to this case, a 
1956 amendment directed that the provisions for allevi¬ 
ating deportability by a pardon or timely court recom¬ 
mendation against deportation were inapplicable to aliens 
deportable upon conviction for narcotics violations.** Be¬ 
fore the 1952 Act the Courts /uled that a timely judicial 
recommendation precluded deportation. These rulings 
were followed after the 1952 Act became effective. The 
1956 amendment was designed to overcome these holdings 
by including language in Section 241(b) to state clearly 
that the provision does not permit judicial recommenda¬ 
tion against the deportation of an alien convicted of a 
narcotics offense. 

Thus, the history of the immigration statute clearly 
demonstrates that Congress intended a stringent policy 


* Sec. 301, Act of July 18, 1956, 70 Stat. 575. 

** Sec. 301, Act of July 18, 1956, 70 Stat. 575. 




of deportation of narcotics addicts and narcotics offenders. 
This stringent Congressional policy against aliens con¬ 
victed of narcotics offenses has been reviewed by the 
Courts and that statutory scheme whi^h mandates de¬ 
portation under Section 241 (a > (lit of the Act has with¬ 
stood Constitutional attacks despite the explicit exclusion 
of discretionary relief under the immigration act. See 
Oliver, supra. 

Furthermore, the petitioners’ contention that their 
deportation violates the Fifth Amendment because it 
places an “additional penalty” on them that is not im¬ 
posed on citizen offenders is equally without merit. This 
argument completely ignores the above-mentioned Con¬ 
gressional power to proscribe the conditions of an alien’s 
residence in the United States. Furthermore, their 
argument that deportation is an additional penalty im¬ 
posed on an alien r-'-cotics offender is merely an attempt 
to circumvent previous Court decisions which have ex¬ 
plicitly stated that deportation is no punishment within 
the meaning of the double jeopardy clause. Oliver, 
supra at 428. Despite its consequences, the Courts have 
coi sistently adhered to the view that deportation, being 
a civil procedure, is not punishment for a crime. See 
Santelises v. Immigration and Naturalization Service, 
491 F.2d 1254 (2d Cir. 1974); Buckley v. Gibney, 332 
F. Supp. 790 (S.D.N.Y.), aff’d on opinion below, 449 
F.2d 1305 1 2d Cir. 1971 1 , cert, denied, 405 U.S. 915 
1 1972 1 ; Cortez v. Immigration and Naturalization Serv¬ 
ice, 395 F.2d 965 (5th Cir. 1968); United States ex rel. 
Circella v. Sahli, 216 F.2d 33 (7th Cir. 1954), cert, de¬ 
nied, 348 U.S. 965 (1955). 

It is therefore submitted that neither the mandatory 
deportation provisions of Section 241(a) (lit of the Act, 
nor the obvious absence of deportation consequences to 
citizen narcotics offenders violates the Equal Protection 
Clause as applied in this case. 
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POINT II 

Neither the Immigration and Nationality Act 
nor the regulations adopted by the Attorney General 
pursuant thereto bestow upon the Board of Immi¬ 
gration appeals or the immigration judges the au¬ 
thority to grant discretionary relief to the petitioners. 

The petitioners also contend that the refusal of the 
Board and the respective Immigration Judges to con¬ 
sider the equities in their cases and terminates the pro¬ 
ceedings (or alternatively grant the equivalent of non¬ 
priority status)* was an abuse of discretion. It is 
respectfully submitted that the petitioner’s argument com¬ 
pletely ignores the required separation of prosecutional 
and quasi-judicial aspects of a deportation proceeding, 
and is also contrary to the explicit grants of delegated 
authority contained in Title 8 of the Code of Federal 
Regulations.** 


* Non-priority status is described in the Service’s Internal 
Operations Instructions adopted pursuant to the Attorney Gen¬ 
eral’s broad grant of authority under Section 103 of the Act. 
8 U.S.C. 8 1103. That instruction specifically delegates to the 
various district directors the sole responsibility to recommend 
an individual case for non-priority treatment. This recommenda¬ 
tion in turn is forwarded to the respective Regional Commis¬ 
sioners. Contrary to the petitioners’ contention, this narrow 
and explicit grant of discretionary authority is delegated solely 
to the District Directors and the Regional Commissioners. As 
indicated at Lai’s deportation hearing (L. 8, p. 5) even peti¬ 
tioner’s counsel was at a loss when asked to specify the statute 
or regulation which delegates such a power to the Immigration 
Judge. 

** As the Board indicated in its opinion under 8 C.F.R. 
§ 242.1, a proceeding to determine the deportability of an alien 
is commenced by the issuance of an order to show cause. The 
authority to institute these proceedings and issue these orders 
is solely delegated to the various district directors. See Matter 

[Footnote continued on following page] 
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The petitioners rely upon the decisions in United 
States v. Follette, 272 F. Supp. 563 (S.D.N.Y. 1967) 
and United States v. Santelises, 476 F.2d 787 (2d Cir. 
1973) to support their assertion that the Board and the 
Immigration Judges have a broad and undefined general 
power to grant discretionary relief in meritorious depor¬ 
tation cases.* As previously stated the all encompassing 
authority proposed by the petitioners is contrary to the 
carefully delineated lines of authority stated in the per¬ 
tinent regulations. 

In Santelises, this Court reviewed an appeal from the 
denial of the District Court to vacate a plea of guilty 
on the ground that the indictment did not charge an 
offense and that the plea was involuntary. In discussing 

of Merced, Interim Decision 2273 (B.I.A. 1974); Matter of 
Gallares, Interim Decision 2177 (B.I.A. 1972); Matter of 

Geronimo, 13 I. & N. Dec. 680 (B.I.A. 1971). Similarly deporta¬ 
tion proceedings can be terminated as "improvidently begun" only 
upon motion of the District Director. See Matter of Vizcarra-Del- 
gadillo, 13 I. &. N. Dec. 51 (B.I.A. 1968) citing Piynetello V. Attor¬ 
ney General. 350 F.2d 719 (2d Cir. 1965). On the other hand 
the Board and the immigration judges are specifically ex¬ 
cluded from this aspect of the deportation proceeding. As the 
Board stated in its decision in this matter their function, and 
the function of the immigration judge, is to determine whether 
the deportation charges are supported by the requisite evidence. 
See 8 C.F.R. S 242.8 and 8 C.F.R. S 3.1. 

* The petitioners also rely upon Lieggi V. I.N.S., 389 F. 
Supp. 12 (N.D. Ill. 1975) in support of their theory that the 
Federal Constitution precludes deportation in meritorious or 
hardship cases. We note that '.he Court of Appeals for the 
Seventh Circuit reversed that decision on January 27, 1976. 
Furthermore, although the consequences of deportation may be 
drastic in individual case (see Petitioners’ brief, p. 21 citing 
Lennon V. I.N.S., 527 F.2d 187 (2d Cir. 1975), the Lennon deci¬ 
sion explicitly emphasized Congressional concern about those 
aliens, like the petitioners, who are traffickers in narcotic drugs. 
As the Lennon Court stated ‘‘our holding will not, of course, 
give any comfort to those convi-ted in the United Stages of 
drug violations.” Lennon at p. 194. 
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the issue of voluntariness the Court noted in dicta that 
deportation was not an “automatic” consequence under 
18 U.S.C. $ 1546 in that deportation results only upon 
the order of the Attorney General who retains discretion 
whether or not to institute such proceedings. Santelises 
at p. 790. Contrary to the petitioners’ contention that 
this language substantiates the existence of an unspeci¬ 
fied and general grant of discretionary authority, the 
Court in Santelises was obviously referring to the Attor¬ 
ney General’s specific grant of authority contained in 
8 C.F.R. § 242.1 to commence deportation proceedings by 
the issuance of an order to show cause. Likewise, in 
Follette where a United States citizen sought to compel 
the Service to institute deportation proceeding and re¬ 
move the plaintiff to Cuba, the discretionary power dis¬ 
cussed by the Court was the prosecutional function of the 
district director. Neither of the cases relied upon by the 
petitioners support their theory that a general power 
has been delegated to the Immigration Judge, whereby 
he can terminate a deportation proceeding, refrain from 
rendering a decision as to deportability, or grant non¬ 
priority status to an alien to whom deportation is man¬ 
datory under Section 241(a) ill) and 241(b) of the 
Act. The inherent general power described by the peti¬ 
tioners would not only be inconsistent with the “appli¬ 
cable provisions of law and regulations” but it would far 
beyond the limited powers “conferred on the Special 
Inquiry Officers by the Act”. See 8 C.F.R. 242.8(a). 


* 


r 
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POINT III 

The Board of Immigration Appeals properly con¬ 
cluded that there was no evidence in the record 
establishing that the Service promised the aliens 
they would not be deported in return for their co¬ 
operation in other criminal proceedings. 

The petitioners also seek to avoid mandatory de¬ 
portation under Section 241 • a ) «11» of the Act by alleg¬ 
ing that various officials in the federal government made 
entered into an agreement to help the petitioners avoid 
deportation if they cooperated with the government in 
other pending criminal investigations. Both Tok and Lai 
c ntend that the Service is estopped from deporting them 
by virtue of that alleged promise. In rendering its deci¬ 
sion the Board stated that there was no evidence in the 
record to establish that any promise had been made to 
Lai.* In their brief to this Court the petitioners claim 
that such a promise was established t Petitioners’ Brief, 
pp. 8-91. It is submitted that the glowing and detailed 
account of Lai’s cooperation and the alleged promise, 
as recounted in pages 8-9 of the petitioners’ brief, is 


* We note that Tok did not raise this issue at his deporta¬ 
tion hearing <T. 10) nor in his appeal to the Board (T. 6). In 
fact, during the oral argument before the Board, counsel for 
both petitioners specifically noted that this estoppel argument 
was relevant only to Lai (T. I, p. 5). In view of the fact that 
Tok is merely trying to ride on the coattails of Lai’s argument 
he should not be permitted to raise this issue for the first time 
before this Court. See also Federal Power Commission V. 
Colorado Interstate Gas Co., 318 I’.S. 492 11954); N.LR.R. V. 
Neu ton-New Haven Co., 506 F 2d 1035 (2d Cir. 1974); K.F.C. 
National Management Corp. v. N.L.R.B., 497 F.2d 298 (2d Cir. 
1974); D.C. Transit Systems Inc. v Washington Metropolitan 
Area. 466 F.2d 394, cert, denied. 409 U.S. 1086. 
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not supported by Lai’s testimony at the hearing on Feb¬ 
ruary 7, 1975 IL. 8). Rather the record reflects a not 
atypical effort by a defendant to reduce the consequences 
of his crime. 

With respect to Lai’s alleged cooperation prior to his 
conviction the record reflects that in return for 
Lai’s cooperation prior to his conviction, Lai’s bond 
was reduced and he was given a minimal period of in¬ 
carceration (L. 8, pp. 17-19, L. 15). In addition and 
in reference to his alleged cooperation with government 
officials upon his release from imprisonment (L. 8, pp. 
20-221, Lai only testified that he cooperated with certain 
named investigators. Nowhere in the record is there 
testimony that Lai (or Toki received a promise by the 
Service cr any other agency that in return for such 
alleged cooperation the alien would not be deported. T n 
fact counsel’s representations to the Board (T. 4, pp. 
5-81 and to the Immigration Judge (L. 8, pp. 3-4) in¬ 
dicate the contrary. The record reflects that Lai was 
merely attempting to use his alleged cooperation as a 
bargaining tool to persuade the District Director to grant 
him the extraordinary and discretionary privilege of non¬ 
priority status.* 

Furthermore, the record reflects that Lai did not offer 
any affidavits or documentation to substantiate his un¬ 
corroborated testimony. Compare Geisser v. United, 
States, 513 F.2d 862 (5th Cir. 1975). Nor did Lai even 
attempt to have those investigators called at the hearing 


* We note that none of the Service investigators nor investi¬ 
gators from any other agency have the authority to promise or 
grant non-priority statm to the petitioners. Operations In¬ 
structions 103.1(a) (1) (ii). At best those persons named by 
Lai at his hearing on February 7, 1975 could only inform the 
District Director as to aiy actual cooperation by the aliens. 




V 
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to testify as to the nature of this alleged agreement.* 
It is therefore submitted that no evidence of a bargain 
has been established in this record. 

Nevertheless, assuming arguendo, that a promise had 
been made to help him avoid deportation between the 
investigators and the petitioners it is respectfully sub¬ 
mitted that such an agreement would not estop the 
United States from ordering the deportation of Tok 
and Lai. The UnitecT States is not bound by the 
unauthorized acts of its agents nor is it estopped 
from asserting lack of authority as a defense; further 
those persons dealing with the Government must be held 
to have notice of the limitations of an agent’s authority. 
See Wilbur National Bank v. United States, 294 U.S. 
120, 123-24 119351; Dorl v. C.I.R., 507 F.2d 40(3 (2d 
Cir. 1974); Walsonavich v. United States, 335 F.2c’ 96 
( 3rd Cir. 1964 1 . As previously mentioned neither the 
Service investigators or agents of any other federal agency 
have the authority to relieve these petitioners of the 
mandatory consequences of deportation which results 
from their heroin convictions. Further, only the district 
Director of the Service could bind that agency into ac- 


* Petitioners state at page 9 of their brief that once Lai 
testified as to these events it was incumbent upon the Service 
to refute this testimony. The record indicates that Lai’s testi¬ 
mony. admitted over the continued objection of the Service, was 
entered in the record solely for the purpose of establishing a 
record which Lai could utilize in presenting a claim for non¬ 
priority status to the District Director (L. 7, 8), Having estab¬ 
lished this purpose before the admission of Lai testimony, it was 
unnecessary for the Service attorney to refute Lai’s testimony. 
In addition since that testimony was not properly a part of the 
deportation proceeding under Section 242 of the Act, the peti¬ 
tioners estoppel argument is not properly before this Court on 
a petition for review filed pursuant to Section 106 of the Act, 
8 U.S.C. § 1105a. 
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cording these aliens non-priority status.* Even if Lai’s 
allegation regarding an agreement are true, these peti¬ 
tioners had no right to rely on the mere representations 
of minor agency officers whose actions as described by 
the aliens would clearly have been beyond their authority. 
See also United States ex rel. May Winy Yin v. Murff, 
167 F. Supp. 828, 831 iS.D.N.Y. 958 i. Compare Geisser, 
supra at 871 where federal attorneys in charge of the 
action entered into an agreement which the Court in¬ 
dicated might bind the government. 

Finally, it is submitted that neither of the petitioners 
have demonstrated detrimental reliance which is a requi¬ 
site element in the doctrine of equitable estoppel. Dorl, 
supra. Tang v. Immigration and Naturalization Sendee, 
298 F. Supp. 413, affirmed, 433 F.2d 1311 (9th Cir. 
1970L The petitioners, having been convicted of a de¬ 
portable narcotics offense, have no right to remain in 
the United States. Their orders of deportation are con¬ 
sistent with national policy and mandated by reason of 
Section 241(a) (11). In short, they have failed to dem¬ 
onstrate how the alleged representations by government 
agents led to any detrimental reliance. Compare Corniel- 
Rodriquez, supra. 


* We note that even prior to the petitioners release from 
incarceration these aliens have been continuously represented by 
counsel who is well versed and experienced in immigration law 
and procedure. The al'^ns cannot be heard to complain there¬ 
fore that they were misled by their ignorance or the affirmative 
acts of government representatives. Compare Corniel-Rodriquez 
V. Immigration and Naturalization Service. Docket No. 75-4096 
(2d Cir. March 22, 1976). 

I 
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CONCLUSION 

The petition for review should be dismissed. 
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